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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,INC. and ) CLE~XI~D
MARSHALL LOWE, )

Co-Petitioners, ) JUL 7 2003
) PCB03-221

vs. ) (Pollution Control Board STATE OF ILLINOIS
) SitingAppeal) Pollution Control Board

COUNTY BOARD OF McHENRY )
COUNTY, ILLINOIS, )

Respondent. )

RESPONSETO VILLAGE OF CARY’S MOTION TO INTERVENE

Co-Petitioners,LOWE TRANSFER,INC. andMARSHALL LOWE (“Lowe”), byZukowski,

Rogers,Flood& McArdle, their attorneys,respectfullyrequestthatthePollutionControlBoarddenythe

Village of Cary’s (“Cary”) Motionto Interveneas a partyin this sitingappeal. In supportof its response,

Lowe statesas follows:

1. OnJune5, 2003,Lowe filed theinstantappealcontestingtheMay 6, 2003,decisionof

the CountyBoardofMcHenryCounty, Illinois (“CountyBoard”) denyingLowe’sapplicationfor site

locationapprovalfor aproposedwastetransferstationpursuantto Section40.1(a)of theIllinois

EnviromnentalProtectionAct (“Act”) (415 ILCS 5/40.1(a)).

2. Cary seeksleaveto interveneon thebasisthat (a) its citizenswill besignificantly

impactedby theproposedtransferstation; (b) its participationis necessaryto insurethat theCounty’s

decisionis vigorouslydefendedon appealand(c) to the extenttheLowe applicationwas granted,andit

was approvedwith respectto severalcriteria,(it) alsoseeksto participateto the extentnecessaryto

preserveits right to appealanygrantofthe Lowe application. Cary’s motionto Intervene,¶~J7-9.

3. TheBoard’sproceduralrulesat35 Ill. Adm. Code107.200providesthatproperparty

petitionersare eitherthe applicantif theapplicationwas deniedor “otherparticipants”atthe hearingif

the applicationwas granted:
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Thefollowing personsmayfile apetition forreview ofa decisionconcerningsitingof a

newpollution control facility pursuantto Section40.1 ofthe Act:

a) Siting applicants.Any personwho hasproperlyappliedto
oneor moreunits of local government,pursuantto Section39.2 of theAct, for

• sitingapprovalof anew pollutioncontrol facility andhasbeendeniedsiting
approvalunderSection39.2 of theAct, mayfile apetition for reviewof the
decisionto denysiting.

b) Otherpersons.Anypersonwhohasparticipatedin thepublic hearingconducted
by theunit of local governmentandis locatedas to beaffectedby theproposed
facility mayfile apetitionfor review.of thedecisionto grant siting. [Emphasis
added.](35 Ill. Adm. Code170.200)

In this case,Lowe’sapplicationwas deniedandtherefore,Lowe is the only properpetitioneron appeal.

4. TheBoard’sproceduralrules at35 Ill. Adm. Code107.202furtherprovidesthat, on

appeal,theonly partiesto theappealof a denialatthe CountyBoardlevelarethepetitionerandthe

CountyBoard:

a) In a petitionto reviewalocal government’sdecisionconcerninganewpollution
controlfacility, the following arepartiesto theproceeding:

1) Thepetitioneror petitionersarethepersonsdescribedin Section
107.200of this Part. If thereis morethanonepetitioner,theymustbe
referredto as co-petitioners;and

2) Theunit(s)of local governmentwhosedecisionis beingreviewedmust
benamedtherespondent(s).In anappealpursuantto Section
107.200(b),thesiting applicantmustalsobenamedas arespondent.(35
Ill. Adm. Code170.202)

5. Section101.402permitsinterventionby personsunderlimited situations.Thepast

decisionsof theIllinois PollutionControlBoardandAppellatecourtshaveconsistentlydenied

interventionstatusto thirdpartiesfollowing a CountyBoarddenialof a site approvalrequest.See,

McHenryCountyLandfill, Inc. v. EnvironmentalProtectionAgency,154 Ill. App. 3d 89 (
2

h1d Dist 1987)

(the courtdeterminedthat following acountyboarddenialofasite approvalrequest,Section40.1 of the

Act precludesobjectorsfrom becomingpartiesto a PCBreviewhearing);Laidlaw WasteSystems,Inc. v.

TheMcHenryCountyBoard, PCB 88-27(3/10/87)(theBoarddeniedinterventionstatusto adjacent
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villages raising jurisdictional issues relating to defective notice by an applicant wherevillages fully

participated in County Board proceedings).

6. Thisapplicationofthe law wasreaffirmedby the SecondDistrict in WasteManagement

ofIllinois, Inc. v. Illinois Pollution Control Board, 160 Ill. App. 3d 434 (2w’ Dist 1987). Sincethe

McHenryCountyLandfill and WasteManagementdecisions,thePollution ControlBoardhasalso

consistentlydeniedinterventionwhenthereis alocal sitingapplicationdenial. See, WasteManagement

ofIllinois, Inc. v. Lake CountyBoard, PCB87-75(July 16, 1987);City ofRockfordv. WinnebagoCounty

Board,PCB87-92 (November19, 1987);McLeanCountyDisposalCompany,Inc. v. CountyqfMcLean,

PCB87-133 (March 10, 1988); WasteManagementofIllinois, Inc. v. McHeniyCountyBoard, PCB88-

39 (March24, 1988);Laidlaw WasteSystems,Inc. v. McHenryCountyBoard, PCB88-27(June16,

1988);City ofRocl~fordv.WinnebagoCountyBoard,PCB88-107(November17, 1988);CleanQuality

Resources,Inc. v. Marion CountyBoard, PCB90-216(February28, 1991)

7. The“significant impact” of the Lowe transferstationon theresidentsof thevillage of

Caryis no differentthantheproposedlandfill on theaquiferbelowthe Villagesof AlgonquinandLake

in theHills (“Villages”) in PCBDocketNo. 88-27. In DocketNo. 88-27,theMcHenryCountyBoard

deniedalandfill siting. In DocketNo. 88-27, afterfully participatingin extendedhearingsbeforethe

CountyBoard,thePollutionControlBoarddeniedinterventionstatusto theVillageswho arguedthat

adversewaterquality impactsandjurisdictional issuesqualifiedthemfor intervention.See,Laidlaw

WasteSystemsv. TheMcHenryCountyBoard, PCB 88-27 (3/10/88).

8. Cary’s assertion in its motion that its participation is “necessary to insurethecounty’s

deáisionis vigorouslydefended”arrogantlyassumestheincompetenceor questionsthe capabilityof the

Countyboardandits counsel,CharlesHeisten. All oneneedsto do is searchfor Mr. Helsten’snamein

the field of transferstationsandlandfill sitingcasesto seejust howmisleadingCary’spositionreally is.

The recordis complete,therulessetout who thepartiesareon appeal,andthereis only oneissue,i.e.,

whetherthe CountyBoard’sdecisionwas againstthemanifestweightofthe evidence.Establishedlaw

THIS FILING IS PRINTEDON RECYCLED PAPER

3



prohibits third partyparticipationwhenthe applicant’srequestwas deniedbelowandCary’smotion

shouldbedenied.

WHEREFORE,Co-Petitioners,LOWE TRANSFER,INC. andMARSHALL LOWE, request

thattheVillage of Cary’sMotion to Interveneas apartyin thisproceedingbedenied.

Respectfullysubmitted,
LOWE TRANSFER,INC. and
MARSHALL LOWE
By: Zukowski,Rogers,Flood& McArdle

By:________
David W. McArdle

David W. McArdle, AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor: Lowe Transfer,Inc.andMarshallLowe
50 Virginia Street
CrystalLake,Illinois 60014
815/459-2050;815/459-9057(fax)
H:\LOWE\resprnot2inlervenewpd
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